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By Camisha L. Simmons1

Space Exploration and Production: 
Bankruptcy Perspectives

Chances are that companies and investors rac-
ing to space to establish commercial opera-
tions — including tourism, human migra-

tion, colonization of space, and exploration and 
production (E&P) of space resources — might suc-
ceed in their endeavors. If the space resources E&P 
industry is anything like the oil and gas industry, 
there will be boom times, but also many down times 
where things in the industry go bust. Thus, just like 
we are seeing intermittent reoccurring waves of oil 
and gas company restructurings, we should also 
expect that companies participating in capital-inten-
sive E&P activities in space will eventually land in 
bankruptcy court. 
	 Now would be a good time for the bankruptcy 
bar to begin considering how space resources will 
and should be handled in bankruptcy. This arti-
cle presents a general overview of the unsteady, 
underdeveloped and untested legal framework for 
E&P and private ownership of space resources, 
and a discussion of how existing law applicable to 
E&P projects on Earth might be useful in restruc-
turing space mining projects and space resources 
in bankruptcy.
 
Unsteady, Untested and 
Underdeveloped Space E&P Law
	 In November 2015, the U.S. Commercial Space 
Launch Competitiveness Act (the “Space Act”) was 
signed into law.2 The Space Act grants U.S. citizens 
the right to “possess, own, transport, use, and sell” 
an asteroid resource3 or other space resource.4 

	 Forty-eight years before it enacted the Space 
Act, the U.S. ratified the 1967 Treaty on Principles 
Governing the Activities of States in the Exploration 
and Use of Outer Space, Including the Moon and 
Other Celestial Bodies (the “Outer Space Treaty”). 
Article I of the Outer Space Treaty provides for 
the communal and peaceful exploration and use 
of space and its resources.5 Article II clarifies that 
nations bound by the treaty may not engage in 
national appropriation of space and its resources 
“by claim‌[s] of sovereignty, by means of use or 
occupation, or by any other means.”6 Because the 
treaty on its face does not specifically preclude pri-
vate individuals and entities from owning space and 
its resources, the U.S. was free to promulgate the 
Space Act, which authorizes and promotes laissez 
faire private ownership of space resources by U.S. 
citizens, but not the U.S. government itself.
	 On April 6, 2020, an executive order further 
buttressed the force and intent of the Space Act.7 
The order explicitly rejects the notion that space 
and space resources are a global commons.8 It also 
states that “Americans should have the right to 
engage in commercial exploration, recovery, and 
use of resources in outer space, consistent with 
applicable law.”9 The Secretary of State, more-
over, is empowered to “take all appropriate actions 
to encourage international support for the public 
and private recovery and use of resources in outer 
space.”10 The Moon Agreement, which considers 
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the exploration and use of the moon as the province of all 
mankind and to which the U.S. is not a party, was rejected 
“as reflecting or otherwise expressing customary interna-
tional law.”11 
	 To promote international cooperation instead of conflict 
regarding activities in space, including E&P,12 the U.S. pro-
posed “bilateral Artemis Accords agreements, which will 
describe a shared vision for principles, grounded in the Outer 
Space Treaty of 1967, to create a safe and transparent envi-
ronment which facilitates exploration, science, and commer-
cial activities.”13 To date, these proposed bilateral Artemis 
Accords agreements have yet to be formulated and remain 
on the U.S.’s to-do list. 
 
Restructuring Space Resource 
E&P Projects
	 Despite the unsteady and untested new U.S. space 
law and unformulated legal framework for space mining, 
space resource E&P plans are moving full steam ahead. In 
the interim while developing a framework, parties engag-
ing in E&P of space resources, the courts and practitioners 
may look to existing legal frameworks for mining natural 
resources on Earth as guidance, to aid them in fashioning 
deal terms and craft laws and principles to govern space 
resource E&P, and to restructure bankrupt and/or insolvent 
space resource E&P projects and assets. There is helpful 
statutory and common law governing mining activities on 
Earth that may assist with restructuring space resource E&P 
projects and assets in bankruptcy. 
 
Does the Asset Become Property of the Estate?
	 Section 541‌(a)‌(1) of the Bankruptcy Code provides 
that in general, and with few exceptions delineated under 
§ 541, all legal or equitable interests that the debtor holds 
in property as of the commencement of the bankruptcy 
case become property of the estate. Therefore, any inter-
est the debtor has in space resources will likely be deemed 
property of the estate, and bankruptcy courts will have 
jurisdiction over those assets of the debtor. However, 
§ 541‌(b)‌(4) specifically excludes from property of the 
estate all interests “of the debtor in liquid or gaseous 
hydrocarbons to the extent that” the debtor has transferred 
or agreed to transfer the interests pursuant to a farm-out 
or related agreement, or “the debtor has transferred such 
interest pursuant to a written conveyance of a production 
payment to an entity that does not participate in the opera-
tion of the property from which such production payment 
is transferred.”14 
	 Similar to oil and gas E&P, there might be instances 
in which the entity that stakes the initial ownership inter-
est in space resources, such as an asteroid and its valu-

able minerals, might not be the entity that conducts the 
mining and extraction of those space resources. The E&P 
activities and operations might instead be farmed out to 
another entity. 
	 Further, there likewise might be written conveyances of 
interests in production payments related to space-resource 
production. Thus, if arrangements similar to what happens 
in the oil and gas industry are made with respect to space 
resources, then Congress could amend the Bankruptcy Code 
to also exclude from property of the debtor’s estate written 
transfers of interests in space resources and production pay-
ments related to space resources pursuant to farm-out, pro-
duction payment conveyances, and functionally equivalent 
agreements and written instruments. 
 
Classification and Treatment of Space Resource 
Agreements and Other Assets
	 How an interest in property is classified is of utmost 
importance in restructuring assets in bankruptcy. This is 
especially so in the context of determining whether an 
agreement can be assumed or rejected by a debtor under 
§ 365 of the Bankruptcy Code. The debtor may assume an 
agreement that is beneficial and reject15 an agreement that 
is burdensome or otherwise not beneficial to the estate 
only if the agreement is an “executory contract” or “unex-
pired ‘true’ lease.”16

	 Interpretation and characterization of agreements related 
to minerals and other natural resources often requires the 
analysis and interplay of both contractual and real proper-
ty law. Courts have considered and determined the proper 
characterization of, among other mineral interests, oil and 
gas lease interests and oil and gas midstream gathering and 
transport agreements. 
	 In addition, for agreements related to onshore mineral 
interests, courts generally apply state law to determine the 
proper characterization of the interest in the mineral or other 
natural resource.17 Not all states consider agreements govern-
ing mining or gathering, processing and transporting natural 
resources as true leases and/or executory contracts.18

	 Moreover, federal law governs the determination of 
whether interests involving minerals on onshore federal lands 
and federally protected Native American Indian lands are 
executory contracts or true leases.19 For the determination 
of the nature of interests in offshore oil and gas and other 
mineral leases, a court may apply the law of the state that is 
adjacent to the offshore leasing area, but only to the extent 
the state law is not inconsistent with federal law.20
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	 However, the question of what law is applicable to the 
determination of classification and treatment of interests in 
space resources remains unaddressed. To ensure uniformity, 
Congress may consider codifying in an amended Bankruptcy 
Code and/or other federal statutes, such as the Space Act 
itself, the classification and treatment of property rights and 
interests in space resources. 
 
Abandonment/Decommissioning Liability
	 It is foreseeable that a company engaged in space 
resource E&P may seek to abandon burdensome and 
unprofitable outer space mining projects, assets and 
related decommissioning obligations. Section 554 of the 
Bankruptcy Code, as currently drafted, allows for the trust-
ee or debtor-in-possession to “abandon any property of the 
estate that is burdensome to the estate or that is of inconse-
quential value and benefit to the estate.”21 Section 365 also 
allows for the rejection of burdensome executory contracts 
and unexpired leases associated with the abandoned assets 
and obligations.22

	 There is a legal framework for determining whether 
burdensome property and the attendant decommission-
ing obligation might be abandoned by a debtor in bank-
ruptcy.23 The public’s health and safety is a paramount 
consideration. Although space is currently not colonized 
and populated by humans, space resource E&P activities 
might have detrimental environmental effects that could 
reach and impact Earth. Thus, courts would likely still 
need to conduct some sort of public health and safety anal-
ysis when determining whether to grant abandonment of 
assets and decommissioning obligations of space resource 
E&P projects. 
 
Other Legal Issues
	 Although beyond the scope of this article, laws address-
ing lien and other issues for E&P projects on Earth currently 
exist and may prove helpful to space resource E&P. 
 
Conclusion
	 Asteroid mining and space resource E&P is one of the 
newest pursuits of investors seeking vast wealth. Rapidly 
emerging, evolving and advancing technology might bring 
those efforts to fruition sooner rather than later. That being 
said, the capital-intensive projects have downside risk that 
could land the projects in bankruptcy. 
	 Should the projects undergo an in-court restructur-
ing, judges and practitioners have at their disposal the law 
developed for application to oil and gas E&P and mining of 
other natural resources on Earth. Mining for space resources 
beyond planet Earth, however, will likely present uncharted 
scenarios for which an existing domestic or international 
principle or law cannot be applied analogously to resolve 
the issue. Resolution of those anticipated novel and (in some 
instances) complex legal questions will require creative out-
of-the-box thinkers among the judiciary and bar, and further 
legislation by Congress. 

	 On a final note, some believe that space resource E&P 
is impossible or improbable during their lifetime and thus 
should be relegated to an afterthought. However, as a nod 
to those who believe space resource E&P is on the horizon, 
“May the force be with you.”  abi

Reprinted with permission from the ABI Journal, Vol. XXXIX, 
No. 10, October 2020.
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